
Wills and Trusts are legal tools generally used to manage and/or distribute property, but they
work in very different ways. Knowing which would work best for you can ensure that your
wishes are carried out effectively with less stress on your loved ones. 

A Will states how your property should be distributed after you pass away, and by whom. A
Trust is an arrangement where one individual (a “Trustee”) holds and manages your assets
during your lifetime and transfers them directly to your beneficiaries upon death. A Trust
offers immediate control over assets and greater privacy. Wills are less expensive and only in
a Will can you name a guardian for minor children. 

One key difference is how and when the two options take effect. A Will goes into effect only
after you die whereas a Trust goes into effect immediately on creation and continues after
your death. This can be helpful if you need someone to manage your affairs while you are
alive. Factors that may influence your choice include whether naming a guardian for minor
children is a priority, whether you own property in multiple states or have a complex estate or,
your ongoing need for help managing finances and other assets. 

Below is a comparison of Wills and Trusts. The type, value, and complexity of your property,
how you want it to be managed and who you want to benefit from it, will determine whether a
Will or a Trust would better reflect your wishes. An attorney can help you to decide on the
best option.

WHAT IS THE DIFFERENCE, AND WHICH
ONE DO I NEED?
A legal information resource by the Elder Law Project 
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A Will or Trust:

Wills Trusts

Executor: The person who will carry out the
instructions in your Will. 
Beneficiary: The person(s) or charity that receives
property through your will.

Trustee: The person who manages the property in
your Trust (‘Trust Assets’)
Beneficiary: The person(s) who benefit from these
assets. 

To prepare a Will you must have the “mental
capacity” to know what you own, your
relationship to the beneficiaries, and
understand the consequences of signing a Will.
If you do not have the required capacity (e.g.
due to dementia or Alzheimer’s), you will not
be able to prepare and sign a Will. 

 To create a Trust, you must have the “mental
capacity” to understand the nature and effect
of your actions. If there is any doubt about
that, the Trust may be challenged later. 
A trustee must have the capacity to handle
assets, manage distributions, and make
decisions in line with the Trust’s terms and
purpose.
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Wills Trusts

A Will takes effect when you pass away. It will
not affect your property during your lifetime. 
If you become incapacitated or unable to make
decisions for yourself, a Will can’t be used by
someone on your behalf to help manage your
assets during your lifetime. For that, you
should prepare a Power of Attorney naming
someone as your “agent” when you prepare
your Will.

A Trust can take effect as soon as it is created
and can affect your property during your
lifetime. 
With some trusts, you can serve as your own
trustee while you are capable, keeping full
control over your assets. If you later become
incapacitated, the person named as your
successor trustee can step in to manage your
assets without needing court approval. 

For a Will to be legally enforceable, it must go
through the estate administration (probate)
process. 
Probate occurs after you pass and is the
court’s process of validating the Will and
overseeing the distribution of your assets. 
Some assets do not go through probate, such
as life insurance policies that name a
beneficiary or jointly-owned property with
survivorship rights. 

A Trust avoids the probate process. This keeps
Trust contents more private than Wills. 
In New York State, most Trusts and Estates
matters (including Wills) are overseen by the
Surrogate’s Court, including Trusts that are
challenged. Trust challenges are usually based
on lack of mental capacity, undue influence or
fraud at the time the Trust was established.

When property passed through a Will, the
beneficiary will become the legal owner of that
property as soon as the probate process is
completed. 
You can’t “direct” what should happen to
property left to someone in your Will once
legal ownership has passed to them. For
example, if you leave all your money to one of
your children (“Ann”) in your Will, adding a
wish for her to share it with your two other
children, Ann is not legally required to comply
and can keep it all. To ensure that property is
passed to someone, you must specifically name
them in your Will and identify the property
you want them to receive. 

Property that is put into a Trust is “owned” by
the Trust, not a specific person. It will be
managed by the person appointed as the
trustee. 
You may leave instructions or rules in the
Trust document about how the property is to
be handled in the future. 
For example, you can require distributions of
money in installments, at specific ages, or after
achieving certain milestones (such as
completing school). 
The trustee can make discretionary decisions,
such as paying for education or housing. 

Wills & Trusts:

What Are the Differences?
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Wills Trusts

Having a Will keeps your property from
passing through intestacy, which is when
someone dies without a Will. Their property
will be distributed according to state law. 
State law may not align with your preferences
for how your property should pass. These laws
prioritize a surviving spouse and children, then
living parents, siblings, and more distant
relatives. Friends or charities are not included. 
Creating a Will gives you a voice in what will
happen to your property and provides
guidance for your loved ones. 

Having a Trust ensures your property passes
according to your instructions, also avoiding
intestacy. 
With a Trust, you also avoid state default rules
and get to determine who benefits from your
property and when. 
Preparing a Will is generally an easier, less
expensive process than creating a Trust, often
making a Will preferable to a Trust for people
with modest estates. For individuals with more
complex needs or extensive property, a Trust
may be more suitable. 

Wills & Trusts:

What Are the Differences?

Other Considerations:

Long-Term Care Planning

Wills Trusts

A Will can’t help you qualify for Medicaid or
protect your assets from being spent down to
pay for long-term care while you are living. 

Because a Will only takes effect after your
death, you will need to prepare a Power of
Attorney giving your agent the power to make
those arrangements, if needed, or you can
prepare a Trust. 

There are different types of Trusts to consider.
For example, a Medicaid Asset Protection
Trust (MAPT) is designed to help you qualify
for Medicaid while protecting your assets. 

There are other Trusts (including Special
Needs Trusts, Living Trusts, and Pooled Trusts)
that may protect your assets during your
lifetime and possibly allow you to preserve
them for loved ones instead of spending them
down on home care or nursing home care. 



For limited-income NYC residents seeking advice about preparing a Trust, please contact the
following organizations:

AHRC NYC - (212) 780-2500
Benefits NYC - (929) 791-2626

Bronx Community Guardianship Network - (718) 708-6700
ECS Pooled Trust - (718) 701-7777

KTS Pooled Trusts - (718) 475-5000, Option 6
LCG Community Trust, Guardians of Our Children, Inc. - (718) 466-2200 Ext. 510

New York Legal Assistance Group - (212) 613-5000
NYSARC Trust Services - (518) 439-8323

OHEL Lifetime Care Foundation - (800) 603-6435
United Community Services - (718) 854-9300

For advice or assistance with a simple Will, please contact the City Bar Justice Center’s Elder
Law Project at (212) 382-6658 or fill out this intake form. 

If you are not financially eligible for free legal services, you can speak with a private attorney
through the NYC Bar’s Legal Referral Service at (212) 626-7373.

Disclaimer: This information is intended to educate and inform, but not to substitute for
legal advice. For further information, please contact the Elder Law Project at (212) 382-
6658 or Elderlaw@nycbar.org
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For More Information: Speak with an Attorney 

City Bar Justice Center
42 West 44  Street th

New York, NY 10036
www.citybarjusticecenter.org

https://www.ahrcnycfoundation.org/special-needs-trusts/self-settled-trusts/?utm_source=google&utm_medium=search&utm_campaign=selfsettledtrust&gad_source=1&gad_campaignid=23234206710&gbraid=0AAAABB6SvM4l2gBSBIPltEZdRfpp65fQV&gclid=Cj0KCQjw4PPNBhD8ARIsAMo-iczHytOINZaeRc6s2uc1yYjv9NkTKVfxNEZQ_VEZTYW3Jl22LxlhRkgaAnZhEALw_wcB
https://benefitsnyc.com/
https://www.bcgn.org/
https://www.ecstrust.org/
https://www.ktstrust.org/?utm_source=google&utm_medium=cpc&creative=769222896229&matchtype=b&network=g&utm_campaign=KTS-Search&utm_adgroup&utm_term=kts%20pooled%20trust&gad_source=1&gad_campaignid=22897085209&gbraid=0AAAAACQx2k0PiCU2ob3KF6zb6M9vVKtYO&gclid=Cj0KCQjw4PPNBhD8ARIsAMo-iczdB8eWVwiFUfPxeESOZN98N3PdsDbofYPH2tlOFP5BtvXqd6QfQZYaAmPlEALw_wcB
https://www.lcgtrust.org/
https://nylag.org/
https://www.nysarctrustservices.org/
https://www.ohelfamily.org/older-adult-services/care-management-and-lifetime-care-foundation-pooled-trust/
https://www.ucstrustservices.org/
https://cbjcoi.legalserver.org/modules/matter/extern_intake.php?pid=126&h=305b29&state_uuid=8cac0a84-7f77-11ef-8ef4-0e887f6053d2&f=366&d_id=1
https://www.nycbar.org/get-legal-help/
mailto:elderlaw@nycbar.org
https://www.citybarjusticecenter.org/
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