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The Cancer Advocacy Project (CAP) is a legal services program of the City Bar Justice Center.
The project provides no-cost legal information, advice and assistance to cancer patients and
survivors living in New York City with limited income and assets. CAP focuses on three
specific areas of law: life (estate) planning, appealing coverage denials by private health
insurers, and cancer-related employment discrimination. To see if you qualify for free
assistance from the Cancer Advocacy Project, call (212) 382-4785 or complete the intake
form on our webpage here: https://www.citybarjusticecenter.org/projects/cancer-advocacy-
project/

The purpose of this Guide is to provide a general overview of two considerations in end-of-life
planning, specifically the disposition of human remains and settlement of a deceased
individual’s estate. The most important message of this Guide is that, if possible, preparing for
anindividual’s passing before it occurs (also known as “pre-need planning”) is strongly
recommended and there are a number of resources and organizations available to support the
effort. For those consulting this Guide after an individual’s death (or “post mortem”) and,
therefore, without the opportunity for pre-need planning, this Guide also provides
information and resources that may help you better understand and navigate the disposition
of remains process and estate administration.

About this Guide: This Guide is not intended to serve as legal advice or arecommendation of
any specific service provider mentioned herein. This Guide includes links to additional
resources published by the Cancer Advocacy Project, governmental entities, and other third-
party organizations. The Cancer Advocacy Project is unable to warrant or confirm the
accuracy or adequacy of any of the information contained in this Guide or any of the other
resources referenced herein, and is not responsible for any damages that may flow from your
reliance on such information or utilization of such resources. This Guide is not intended to
substitute for independent legal advice which should be sought with respect to any questions.
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SECTION 1: FUNERALS AND BURIALS: OVERVIEW,
KEY STEPS FOR PRE-NEED PLANNING, OTHER
THINGS TO CONSIDER

Overview: Thoughts of end-of-life planning are often prompted by advancing age or a serious
illness. While some people are able to organize funeral and burial plans in advance, others are
understandably focused on the day-to-day challenges of combating ill health. Unfortunately, many
people find themselves dealing with funeral arrangements as a matter of urgency, either on their
own behalf, or on behalf of a loved one. Contemplating where to start can seem overwhelming. In
this section we will highlight important steps to take as part of your pre-need planning for a funeral
and burial, as well as information relevant to those carrying out a funeral and burial plan.

For additional information related to funerals and burials, please refer to “A Guide to Funeral and
Burial Options in New York” published by the City Bar Justice Center (the “Funeral and Burial
Guide”) and available online here.

A quick note on two key terms used in this section. To keep things simple, rather than repeatedly using the phrase
‘disposition of human remains’, we will refer to any such disposition (including traditional burials, cremation, composting

and green burials, all discussed below) as a “burial” throughout this Guide. Often times, in addition to a burial, the
deceased or their loved ones desire an event, such as a religious service, wake and/or memorial service, to be held to mark
an individual’s passing. We will refer to any such service as a “funeral.” .

Note: A Glossary of other key terms used in this Guide can be found at the back on page 21


https://www.citybarjusticecenter.org/wp-content/uploads/2016/09/Guide-Funeral-Burial-Options-in-NY-ENGLISH.pdf
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SECTION 1.1: STEP 1 - APPOINT AN AGENT FOR
DISPOSITION OF REMAINS

The first and most important step in end-of-life planning for a burial is completing the
Appointment of Agent to Control Disposition of Remains (DOR) form included as Exhibit A to this
Guide (also referred to as the “DOR Form”). Properly completing the DOR Form is a simple and
effective method for selecting who will be responsible for carrying out your burial and, if
applicable, funeral wishes.

Appointment of an agent is not mandatory and, if such appointment is not made, then the first
next of kin who claims the body will likely be the one to make any burial or funeral decisions.
However, by designating an agent, a person can avoid misunderstandings and arguments among
friends and/or family members about the specifics of the funeral and burial arrangements.

Section 1.1.1: Key Considerations for Completing the DOR Form

Who can be appointed: Any mentally competent person that is at least 18 years old at time of
designation, other than, in most cases, a licensed funeral director.

e Legal Requirements to Properly Complete the DOR Form:
o The form must be completed and signed by the individual making the appointment
(the “Principal”). Two witnesses must be present when the individual signs the form,
and each witness must also sign the form in the space provided.

o Upon the Principal's passing, the appointed agent must sign the last section of the
form (“Acceptance and Assumption by Agent”) to begin carrying out the Principal’s
burial wishes. If the primary agent is unable to carry out his/her responsibilities at that
time, the successor agent must sign that section of the form.

Unlike certain other legal documents, a notary public is not required to acknowledge the
signing of the DOR Form. While seeking legal counsel is generally advisable in connection with
end-of-life planning, it is not required that a lawyer prepare the DOR Form.

¢ Additional Recommended Steps to Consider:

o |nform other interested parties: You should provide a copy of the completed DOR
Form to the funeral director that is assisting with the burial/funeral arrangements.
Consider also alerting other friends, family and loved ones of the appointment to
avoid or lessen any conflict after your passing.



o Name one or more successor agents to carry-out your wishes in the event your first-
choice agent is unable to do so.

o If you decide to change your agent, be sure to revoke any prior appointments and inform
the removed agent, the funeral director and any other interested parties of the change.

Section 1.1.2: Responsibilities and Rights of the Agent appointed
by the Decedent

The agent is legally obligated to carry out the deceased’s written directions to the extent
they are legal and possible. This includes consideration of the finances in the decedent’s
estate and other funds available for the final disposition. The agent must also actin a
manner consistent with the moral and individual beliefs of the decedent, to the extent they
do not conflict with the decedent’s written directions, which may be stated in the DOR
Form. However, so long as the agent acts in good faith, they are protected from liability for
(1) asserting that they are the person in control of the decedent’s burial, (2) burying the
remains if they reasonably believed it was consistent with the law, and (3) identifying a
decedent. The Agent is not automatically responsible or liable for paying burial or funeral
expenses but may be liable if they voluntarily agree to pay such costs in a separate written
agreement with the funeral director or other service provider. Under New York law, the
Agent has aright to seek funds from the estate of the deceased to pay costs associated
with a burial or funeral, and the right to these funds is given priority in the distribution of
assets from the decedent’s estate.

SECTION 1.2: STEP 2 - HIRE A FUNERAL DIRECTOR

In New York State, a licensed, registered funeral director must oversee the final disposition
of a body, even if the decedent does not have a formal funeral service. The funeral director
assists with transportation of the remains, obtains death certificates, and acts as a liaison
between the deceased’s loved ones and cemeteries, crematories, and other service
providers.

Certain documents should be provided to the funeral director, including:

e the deceased’s Social Security number

¢ A copy of the DOR Form, once available

e if deceased was a veteran, his/her Military Service Record

e cemetery deeds

e insurance policies

e other personal information about the deceased, such as date and place of birth, parent’s
names, next of kin, survivors, etc.



Obtaining a Death Certificate: A death certificate will also be required and obtaining several
copies is strongly recommended. Funeral homes can obtain death certificates and may or may
not charge an additional fee for this.

If you would like to get a death certificate on your own for a death that occurred in any of the
five boroughs of New York City, application forms are available online on the New York City
Department of Health’s website at: http://www1.nyc.gov/site/doh/services/death-
certificates.page or to https://www.vitalchek.com . The cost of obtaining each certificate is
$15. There may also be a processing fee. If you cannot access the form online, call 311 to
request one.

For counties outside of New York City, certificates can be obtained through the New York
State Department of Health for $30 per certificate plus mailing fee. Applications may be made
by telephone, mail or online.

New York State Department of Health
(877)-854-4481
https://www.health.ny.gov/vital records/death.htm

SECTION 1.3: STEP 3 - ESTABLISH A PLAN FOR YOUR
FUNERAL AND BURIAL

There are a variety of options to consider when deciding the type of burial and funeral to give
yourself or a loved one. This Guide will introduce available options and resources for additional
information, however, a more detailed discussion of this topic can be found in the Funeral and
Burial Guide.

e Full Service Funeral: The most traditional option, which typically includes a viewing, eulogy,
transportation of the body to the burial site, and burial or cremation.

e Home Funerals: Often less costly than a full-service funeral, a home funeral consists of a
funeral or memorial service planned by loved ones (rather than a funeral home) that is held
in the home or another location of significance to the deceased (such as a park or local
church). As noted above, New York state law does still require the use of a funeral director,
even with a home funeral arranged by the family, to oversee the state-mandated aspects of
funerals (signing and filing death certificates, obtaining transit and burial permits, and
being present at the final point of disposition).
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e Direct Burial: Simpler and less costly than a full-service funeral, Direct Burials involve an
immediate burial without an extended viewing or other service.

¢ Environmentally Friendly/Green Burials: Burials that emphasize eco-friendliness, often by
following sustainability practices related to the burial ground and/or preparation of the
body for internment that have been approved by the Green Burial Council, a non-profit
organization dedicated to making burial arrangements more sustainable. Under New York
State law, Human Composting, which is the practice of breaking down human remains into
fertile soil, is another green burial option available. Additional information on Green Burial
options is available on the Green Burial Council’s webpage here:
https://www.greenburialcouncil.org/

e Home Burials: Home burial, generally referring to burial on private property, may also be
an option depending on the circumstances. In New York, a burial permit is required to bury
a body and can be obtained from the Registrar of Vital Statistics in the registration district
where death occurred. Before choosing to have a home burial, it is important to contact the
Department of City Planning (or similar local government zoning/land use office) to ensure
burial is allowed in the desired location. The Department of Health for the area can also be
a good resource about what restrictions may apply to home burials. As with the scattering
of ashes, when burying someone on private property, you must first get the permission of
the property owner. In addition, a burial site on private property must typically be located a
certain distance from water sources and dwellings. The land may also need to be registered
with the county as a private or family cemetery, and the size of the dedicated burial area
may be restricted. When considering a home burial, it’s important to plan for the long-term
maintenance of the gravesite and access rights, especially if the property is sold or
ownership changes.




e Cremation: Anincreasingly common alternative to burial, cremation is the process of
reducing the body of the deceased to bone fragments and residue using high heat and
flame. Cremation typically costs less than traditional burials, saves land, and can be more
environmentally friendly. Cremation allows for the ashes of the deceased to be kept,
scattered, or interred in various ways according to personal or family wishes, subject to
certain rules and regulations. Please see the Funeral and Burial Guide for additional
resources related to cremation, tips for arranging a cremation and a discussion of the rules
and regulations governing the scattering of ashes. For those interested in Cremation, the
New York State Department of State has published a helpful Guide to Frequently Asked
Questions available here: https://dos.ny.gov/crematory-frequently-asked-questions

e Organ and Tissue Donation: New York residents may also choose to donate organs or
tissue or their full body upon death for medical research/training and/or to give to persons
in need of a transplant.

o For additional information on New York State’s Organ and Tissue Donation program,
please visit: https://donatelife.ny.gov/

o Forthoseinterested in organ and tissue donation, you can contact the following for
more information:

LiveOnNY
(646) 291-4444
https://www.liveonny.org/

United Network for Organ Sharing (UNQS),
(888) 894 6361 or (804) 782 4800
http://www.unos.org

o For information on full body donation:

Associated Medical Schools of New York
(212) 218-4610
http://www.amsny.org

National Disease Research Interchange
(800) 222 6374
http://www.ndriresource.org

Institutional Institute for the Advancement of Medicine
(570) 496 3441
http://www.iiam.org
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Section 1.3.1: Consider Choosing a Cemetery

If you or your loved one wish to be buried in a cemetery, it is important to remember that
these are often run separately from a funeral home and have their own costs for various
services, such as grave maintenance and opening and closing fees. It is advisable to speak with
your desired cemetery as soon as possible in the end-of-life planning process to be sure you
understand and can budget for these associated costs and other matters related to the
internment process.

Not-for-profit cemeteries are regulated by the New York Department of State. Additional
information on these cemeteries, including resources for choosing your burial plot can be
found on the Department’s website here: https://dos.ny.gov/cemeteries.

Religious and publicly owned cemeteries are subject to different regulations. More
information related to these cemeteries is available in the Funeral and Burial Guide.

SECTION 1.4: UNDERSTAND AND PREPARE FOR THE
COSTS OF A FUNERAL AND BURIAL

The cost of a funeral and burial can vary widely, with full service funerals being the most
expensive. Generally, applicable costs include fees of funeral service providers, caskets,
transportation, and cemetery charges. To help with these costs, individuals can set up pre-
need funeral plans, Totten Trusts, or pay-on-death accounts, and may consider life insurance
or annuity contracts. These financial arrangements can ensure funds are available to pay for
your preferred arrangements and may be structured to not affect Medicaid eligibility. It's
crucial to keep detailed records and inform your DOR Agent and family members of these
plans.

Consider a Prepayment Plan: Pre-payment plans can be arranged directly with a funeral home
and are acommon method of limiting the financial burden of a burial or funeral on loved ones.
If you are considering a pre-payment plan, it is important to understand your rights and
protections provided by federal and New York state laws.

1.For information on your legal protections under federal law and the Federal Trade
Commission’s Funeral Rule, please see:

a. “Paying Final Respects: Your Rights When Buying Funeral Goods & Services”
published by the Federal Trade Commission
(https://www.bulkorder.ftc.gov/system/files/publications/pdf-0072-funeral-goods-
and-services.pdf); and

b. “Funeral Costs and Pricing Checklist” published by the FTC
(https://consumer.ftc.gov/articles/funeral-costs-pricing-checklist)
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2. For information on additional protections under New York state laws and regulations,
please see:

a.“Before Prepaying Your Funeral, Know Your Rights Guide” published by the NYS
Dept. of Health (https://www.health.ny.gov/publications/0703.pdf); and

b. “Guidance for Funeral Arrangements” published by the NYS Attorney General’s
Office: https://ag.ny.gov/coronavirus/guidance-funeral-arrangements

Financial Assistance: There are organizations that sponsor programs to help pay the costs of a
funeral or burial for those in need. Please see the Funeral and Burial Guide for information on
those organizations, their programs and resources to apply for support. In addition,
government-sponsored financial assistance programs may be available to you, below are a few
of the most common public assistance programs.

1. Social Security Administration
(800) 772-1213 M-F 7a.m.-7p.m.
WWW.S5a.80V

Certain benefits may be available upon the death of someone who has been collecting social
security. A one-time payment of $255 is available to any surviving spouse who was living with
the deceased at the time of death. The surviving spouse can receive benefits even if not residing
with the deceased at the time of death, as long as he/she was receiving Social Security benefits
on the deceased’s account. If they meet the requirements, payment will be made to the children
if there is no eligible surviving spouse on record in the month of death.

In addition to the $255 payment, monthly benefits may be available to family members who
meet certain criteria. Among those eligible for the monthly benefits are widows and widowers
over the age of 60, any surviving spouse caring for the deceased’s child who is under the age of
16, certain unmarried children of the deceased, dependent parents of the deceased, and in
some cases a surviving divorced spouse. For more information, please contact the Social
Security Administration directly at 1-800-772-1213, or visit their website at
https://www.ssa.gov/planners/survivors/ifyou.html.
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2. United States Department of Veterans Affairs - Veterans Benefits Administration
(800) 827-1000 M-F 8:00a.m.-4:30p.m.
https://www.benefits.va.gov/compensation/claims-special-burial.asp

Numerous benefits are available to veterans from any branch of the military who received a
discharge other than dishonorable. Among the benefits included are burials at national
cemeteries, headstones and markers, monetary assistance, burial flags and bereavement
counseling if a loved one has passed away.

3. New York City - Burial Financial Assistance - Human Resources Administration
(718) 488-5482
https://www1.nyc.gov/site/hra/help/burial-assistance.page

New York City (HRA) will provide up to $900 in financial assistance for funeral expenses so
long as the total expense of the funeral does not exceed $1700. This assistance is available for
low-income New York City residents.

SECTION 1.5: UNDERSTAND YOUR RIGHTS WHEN
DEALING WITH A FUNERAL DIRECTOR

Funeral providers are required to follow the Federal Trade Commission’s Funeral Rule, which is
designed to protect consumer rights. You should be aware of the following:

e Awritten, itemized price list must be provided upon request

e You are entitled to see a funeral home’s price list before looking at any of their merchandise

¢ You have the right to an itemized, written statement for the items purchased, including any
special legal, cemetery, or crematory requirements that compel purchase of any goods or
services for which you will be charged; any goods or services that are mandatory should be
mentioned and include the specific statute or guideline that imposes the mandate

e Funeral homes are allowed to charge a basic services fee, which will cover costs such as
planning, permits, copies of death certificates, and other standard services.

e Customers are not permitted to decline this fee when using a funeral home’s services

e Certain goods that funeral homes have available for purchase can instead be purchased
from a third party. Funeral homes are not permitted to charge any extra fees if goods are
purchased from a third party, nor can they refuse to allow you to use such goods

e There are no laws requiring the use of a casket for cremation. Funeral homes must inform
you of, and provide, less costly alternatives

e Embalming is not necessarily required for every death. No charge can be imposed by a
funeral home for embalming unless permission is given

e Claims that caskets or other burial containers will preserve remains indefinitely are strictly
prohibited. No casket or container will preserve remains indefinitely.
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In addition to the nationwide Funeral Rule, New York has additional rules regulating funeral homes.
Some of these are listed below:

e embalming, if requested, may not be refused by the funeral home.

¢ funeral home employees may not comment on choices regarding goods or services.

¢ no fee may be charged for filing a death certificate or having it medically certified.

e if the customer is providing the casket, the funeral home may not charge a handling fee.

* brief viewings of the body are allowed even if no casket is purchased. Be careful however, since
the home may charge if the viewing is prolonged.

e you may be able to rent a casket for a viewing. If this is an option offered by the funeral home, it
must be stated on their price list. If you do rent a casket for viewing purposes, you can then buy a
suitable casket or other burial container, if you choose burial.

e funeral homes cannot charge interest on any outstanding bill. However, such charges may be
allowed if indicated on an earlier itemized statement.

Additional Resources: If you are interested in learning more about the legal rights and
protections available, please review the following third-party resources:

1. For a helpful discussion of consumer rights related to funerals and burials in New York State:
a. A Consumer’s Guide to Arranging a Funeral, published by the New York State
Department of Health: https://www.health.ny.gov/publications/0704/
2. For more information on consumer rights under the FTC’s Funeral Rule:
a. Consumer Rights Under the Funeral Rule, published by the FTC:
https://consumer.ftc.gov/articles/ftc-funeral-rule
3. For additional information on contracts related to funerals and cemeteries:
a. Funeral & Cemetery Contracts, an article published by the New York City Bar:
https://www.nycbar.org/get-legal-help/article/consumer-law/consumer-contracts-for-
certain-services/funeral-cemetery-contracts
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Section 1.5.1: Filing a Claim Against a Funeral Service Provider Form

Funeral Homes or Funeral Directors:

o The New York State rules are enforced by the New York Department of Health, Bureau
of Funeral Directing. To file a complaint complete the Funeral Firms or Directors
Complaint Form located on their website here:
https://www.health.ny.gov/professionals/funeral director/complaints.htm

o Claims related to fraud in pre-need planning or misappropriation of prepaid monies
should be directed to the NY Attorney General’s office by completing the online form
available here:
https://formsnym.ag.ny.gov/OAGOnlineSubmissionForm/faces/OAGCFCHome;jsessio
nid=0JAuyz-YmOkK13P40-YIVNb-
YuTXVICU9WSEBtAChzD7QyFO6dIC!-1382170272

o For information on additional protections under New York state laws and regulations,
read “Guidance for Funeral Arrangements” published by the NYS Attorney General’s
Office: https://ag.ny.gov/coronavirus/guidance-funeral-arrangements

Cemeteries or Crematoriums: Complaints related to a cemetery or crematory should be mailed
to the NY Department of State, Division of Cemeteries at the following address:

NYS Department of State
Division of Cemeteries
One Commerce Plaza

99 Washington Avenue
Albany, NY 12231-0001

Note, however, if the cemetery is owned by a religious organization or by a municipality, it may
not be subject to the New York State Division of Cemeteries regulation.

SECTION 2: ESTATE ADMINISTRATION: INTRODUCTION

AND FREQUENTLY ASKED QUESTIONS

Overview: Developing a plan for the distribution of your financial and personal property after
death, a process known as “estate planning,” is a critical part of preparing for the end of life and, if
not already in place, we recommend creating an estate plan as soon as possible. To provide basic

information regarding matters related to estate planning, the Cancer Advocacy Project of the City

Bar Justice Center published “A Beginner’s Guide to Estate Planning: Wills & Advance Directives’

which can be found online here.

)
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The Beginner’s Guide to Estate Planning will introduce you to common estate planning tools, why
and how to use them, and key considerations when planning your estate.

Building on the work in the Beginner’s Guide to Estate Planning, this Guide is intended to help those
who may be dealing with the post mortem side of the equation, often known as estate
administration. Creating a “Will” or other estate plan is the first step, but in order to effectively
carry-out the decedents’ wishes, you must also understand and prepare for the legal processes that
must be followed when someone dies, particularly if the Will puts you in charge of administering the
estate (known as being appointed as the “Executor”). For those who find themselves in need of
information regarding what happens with a decedent’s assets if there is no Will or other estate plan,
known as dying “intestate,” see page 19 of this guide.

SECTION 2.1: STEP 4 - WHAT IS AN EXECUTOR AND
WHAT ARE THE EXECUTOR’S RESPONSIBILITIES?

An Executor is an individual or institution appointed in a Will by a deceased person, known as the
“Testator,” to carry out the terms of the Will and manage the estate's affairs after the Testator’s
death. The Executor has a fiduciary duty to act in the best interest of the estate and its beneficiaries,
and they must act with care, diligence, and impartiality throughout the probate process. The
individual or institution acting as the Executor is entitled to a fee, determined by statute based on
the value of the estate, in exchange for their services. In most cases, the Executor is responsible for:

1. Collecting and preserving the decedent’s assets prior to distribution in accordance with the
Will;

2. Arranging the burial and/or funeral and paying for the related bills related (which may be
reimbursed out of the estate);

3. Steering the Will through the Probate process (discussed in Section 4.2 below), if applicable, or
the Small Estate Administration Process (discussed in Section 4.3 below);

4. Paying off debts and taxes of the estate from the assets of the estate;

5. Providing an inventory of assets to the Surrogate’s Court within six (6) months of the
Executor’s appointment;

6. Distributing estate assets according the terms of the Will;

7. Obtaining releases from all beneficiaries of the estate once assets are distributed; and

8. Completing filings with the Surrogate’s Court to close Probate of the estate, at least seven (7)
months and no more than two (2)_years after the date the appointment of the Executor is
approved by the court.

13


https://www.citybarjusticecenter.org/wp-content/uploads/2021/05/A-Beginners-Guide-to-Estate-Planning.pdf
https://www.citybarjusticecenter.org/wp-content/uploads/2021/05/A-Beginners-Guide-to-Estate-Planning.pdf

Section 2.1.1: Pre-Need Planning as the Executor

It is very important that the Testator ask the person they want to name as Executor if they are
willing to take-on the responsibility before naming the person in the Will. After the Will is created,
the Testator should also inform the Executor of their appointment and keep in regular contact
with the Executor until the Testator’s passing. Otherwise, it can become very difficult for the
Executor to carry-out their duties. If you have been named as an Executor, consider taking the
following steps prior to the death of the Testator:

e Document Organization:

o Obtain, or confirm the location of, the original copy of the Will;

o If the Testator wants the Executor to manage the burial, obtain the original copy of the
DOR form naming the Executor as the DOR agent;

o Encourage the Testator to organize other important documents, such as any deeds,
insurance policies, bank and investment account information and any other significant
financial records; and

o Ensure the Testator maintains a list of all assets and debts, including account numbers
and contact information for relevant financial institutions.

e Professional Relationships: Familiarize yourself with the Testator’s attorney, accountant,
financial advisor, funeral director and any other professionals involved in the Testator’s
estate planning.

* Understand the Testator’s Wishes: Have conversations with the Testator about their final
wishes and encourage them to state those in the Will. Also, review the Will and discuss any
guestions or clarifications regarding the last wishes of the Testator that may arise. Funeral
and burial preferences should be documented in the DOR.

e Educate Yourself: Take the next step after reading this Guide and review the many resources
it contains and that are otherwise publicly available to learn more about the probate process.
Consider attending workshops or consulting with estate planning professionals to better
understand the legal, tax and financial aspects of estate administration.

Section 2.1.2: Who can be an Executor? What Risks and Potential
Liabilities does an Executor Face?

Anyone can be appointed as the Executor, so long as they (1) are a U.S. citizen, (2) are over the
age of 18, (3) do not have a prior felony conviction, and (4) are willing to serve in such capacity.

However, there are risks and potential liabilities associated with being an Executor that should
be kept in mind before choosing an Executor or agreeing to serve as an Executor for someone
else.



An executor may be held liable or face legal penalties under several circumstances, typically
related to a breach of their fiduciary duties or failure to comply with the law. Here are some
situations where this might occur:

¢ Mismanagement of Estate Assets: If an executor is negligent in managing the estate's assets,
resulting in a loss in value, they can be held liable for the loss.

» Failure to Pay Debts and Taxes: Executors are responsible for ensuring that all legitimate
debts and taxes of the estate are paid. If they fail to do so, they may be personally liable for
the unpaid amounts.

e |mproper Distribution: Distributing assets to beneficiaries before all debts and taxes are
settled can result in personal liability if the estate then lacks sufficient funds to meet its
obligations.

e Self-Dealing: Executors cannot use their position to profit personally from the estate's assets.
Engaging in self-dealing can lead to legal penalties and the requirement to repay any profits
made.

e Failure to Keep Accurate Records: Executors must keep detailed records of all transactions.
Failure to do so can lead to allegations of impropriety and potential liability.

e Failure to Act in the Best Interest of Beneficiaries: Executors have a duty to act impartially
and in the best interest of all beneficiaries. Favoring one beneficiary over another can result
in legal action against the executor.

e Failure to Communicate: Executors must keep beneficiaries informed about the estate's
administration. Lack of communication can lead to mistrust and potential legal challenges.

¢ |gnoring the Will's Provisions: Executors must follow the instructions in the Will. Deviating
from the Will's terms without a court order can lead to liability.

e Failure to File Required Documents: Executors must file certain documents with the court,
such as an inventory of assets and a final accounting. Failure to file these documentsin a
timely manner can result in penalties.

e Unauthorized Actions: Taking actions without the necessary court approval, such as selling
estate property when not authorized, can lead to liability.

This Guide does not address estate tax considerations or consequences. Please note that it is advisable to
consult with a tax professional or an attorney who specializes in estate planning on tax matters related to
closing an estate.
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Executors should always act with caution, seek professional advice when necessary, and strictly
adhere to their fiduciary duties and the laws governing estate administration to avoid potential
liability and legal penalties.

Additional Resources:

1. For more information on the Executor’s fiduciary responsibilities, visit the NY Surrogate
Court’s webpage here:
https://ww2.nycourts.gov/courts/7jd/courts/surrogates/proceedings/fiduciary_responsibilities.s

html#:~:text=An%20inventory%20listing%20all%20the, FORM%20207.20%2C%20ASSETS%20
AND%20INVENTORY.

2. For additional information on the role of the Executor in the Probate process, including the
fees the Executor is entitled to receive from the estate, visit the New York City Bar’s What is an
Executor Guide available here: https://www.nycbar.org/what-is-an-
executor/#:.~:text=The%20commission%20rate%20in%20New,on%20any%20amount%20abov
€%20%245%2C000%2C000.

SECTION 2.2 WHAT IS PROBATE? WHAT STEPS MUST THE
EXECUTOR TAKE TO PROBATE A WILL?

“Probate” is the legal process of proving that a Will is valid. Importantly, the person named
as the executor in the Will does not have the authority to distribute assets of the estate or carry
out the instructions in the Will, until the Will has been approved by the court in a Probate
proceeding. An overview of Estate Administration is included as EXHIBIT B.

The steps in the Probate process include:

¢ Filing: The Executor must begin the Probate process by filing a “petition for probate,” along
with the original copy of the Will and death certificate of the decedent, with the Surrogate’s
Court in the county where the deceased resided. There is no statutory time limit or deadline
for filing a petition for Probate, but delays can impact other important deadlines, such as tax
filings.

o Filing Fee: In connection with filing of the will, the Executor must pay a filing fee in the
amount determined by statute which is based on the value of the estate. The fee ranges
from $45 to $1,250, and the Executor is entitled to be reimbursed by the estate for the
fee. A list of applicable fees provided by the New York Courts system is available online
here: https://www.nycourts.gov/legacypdfs/courts/1jd/surrogates/feeschedule 2.pdf
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¢ Notification: The Executor must notify potential beneficiaries and other interested parties of
the probate proceedings.

¢ Review of Legal Standards: The court evaluates the Will and any other information provided by
the Executor or other parties to determine whether the Will meets the following legal criteria
and is therefore valid:

o Authenticity: The Will must be proved genuine and not forged.

o Proper Execution: The Will must have been properly signed and witnessed according to
New York State law.

o Testator's Capacity: The deceased must have been of sound mind when the Will was
executed.

o No Undue Influence: The Will must have been made free from undue influence or duress.

o Last Will: The Will must be the final testament of the deceased, revoking any prior Wills.

¢ Decree for Probate: If the Will meets these standards, the court issues a decree for probate and
letters testamentary, authorizing the executor to distribute the assets of the estate in
accordance with the Will.

Additional Resources: For more information on the Probate process and resources available to
Executors, please visit the following:

1. Probate, article published by the New York City Bar:
https://www.nycbar.org/get-legal- help/article/wills-trusts-and-elder-law/probate/

2. Probate Proceedings, article published by the New York City Bar:
https://www.nycbar.org/get-legal-help/article/wills-trusts-and-elder-law/probate-proceeding/

3. Probate - When a Person Dies with a Will, webpage published by the New York State Court
system:
https://www.nycourts.gov/courthelp/whensomeonedies/probate.shtml

4. Forinformation on finding a lawyer to help with the Probate process, visit the New York
Courts webpage here: https://www.nycourts.gov/CourtHelp/GoingToCourt/findlawyer.shtml

5. For more information on Surrogate Court’s in New York State, their probate processes and
court-based help centers and community organizations, visit the New York Courts webpage
here: https://www.nycourts.gov/courthelp/GoingToCourt/helpCenters.shtml

The City Bar Justice Center’s Planning and Estates Law Project also offers free legal advice and
assistance with probate and estate administration matters to New York City residents with limited
resources. For more information and to find out if you qualify, please call (212) 382-6756 or visit their
webpage at: https://www.citybarjusticecenter.org/projects/planning-and-estates-law-project/
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SECTION 2.3: WHEN IS PROBATE NOT APPLICABLE TO
CLOSING A DECEDENT'S ESTATE?

¢ Small Estate Administration: Regardless of whether or not there is a Will, certain estates
may be settled by a simplified probate process known as Small Estate Administration.
Small Estate Administration can be used when (1) the value of the decedent’s estate is
$50,000 or less, (2) the decedent did not own any real property (such as, a house or land)
in their name alone, (3) any jointly-owned property is not being sold shortly after the
decedent’s death, and (4) there are no pending wrongful death or other lawsuits that
might result in a financial award being granted to the decedent’s estate.

Additional resources and information regarding the Small Estate Administration Process
can be found on the NY Courts webpage here:
https://www.nycourts.gov/courthelp/whensomeonedies/smallEstate.shtml

e Administrative Proceedings: If a person dies without a Will (known as dying “intestate”),
but their estate does not qualify for Small Estate Administration, the Surrogate’s Court
of the county where the deceased resided will settle the estate according to New York
State’s Distribution Rules of Intestacy. See page 19 below for additional information on
the Distribution Rules of Intestacy.

In addition to the non-Probate proceedings above, certain assets are exempt from the Probate
process, even if it applies to the other assets in the estate:

» Family Exemption: A surviving spouse can receive up to $25,000 in cash and a motor
vehicle valued at $25,000 or less without Probate.

¢ Joint and Survivorship: Assets with a joint owner or named beneficiary, such as a home
owned by both spouses, joint bank accounts and insurance policies, transfer directly

without Probate.

¢ Trusts: Assets held in a revocable or other trust bypass the Probate process.

l
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SECTION 2.4:IF 1 DO NOT HAVE A WILL, WHAT HAPPENS
TO MY ASSETS AFTER 1 DIE?

If you die without a Will in place, also known as dying intestate, the courts of the State of New
York will appoint an administrator to collect and distribute your assets as authorized by statutes
known as the “Distribution Rules of Intestacy.” The Distribution Rules of Intestacy reflect the
New York State Legislature’s best guess as to the distribution of assets that would likely be
preferable in most situations. As discussed in Section 4.3 “When is Probate Not Required,” there
are certain circumstances in which the Distribution Rules of Intestacy may not apply.

In the simplest terms, the Distribution Rules of Intestacy provide:

If the Decedent has... then
A spouse and no children The spouse inherits everything
Children’ but no spouse Children inherit everything in equal shares

The spouse inherits the first $50,000 plus half

Spouse and children the balance. The children inherit everything
else
Parents but no spouse and no children The parents inherit everything

Siblings (brothers or sisters) but no spouse,

The siblings inherit thi
children, or parents e siblings inherit everything

No family at all The property will go to New York State.

Source: https://www.nycourts.gov/courthelp/whensomeonedies/intestacy.shtml

7
In all cases involving inheritance by a child of the decedent, if the child dies before the decedent and had

children of their own, then the decedent would have grandchildren and those grandchildren would step into the
decedent’s child’s place and inherit in place of the child.
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SECTION 2.5: WHAT HAPPENS IF THE DEBTS OF A
DECEDENT EXCEED THE DECEDENT'’'S ASSETS?

This is known as an “insolvent estate.” When an estate is insolvent, the assets are used to pay off
as much of the debt as possible. The court will decide how to divide up the assets through a
judicial proceeding involving the creditors. If an estate is insolvent, the beneficiaries named in
the Will are not likely to inherit anything from the decedent, however, as an Executor and/or
beneficiary, there are still a few key points to be aware of if dealing with an insolvent estate:

1.In most cases, none of the Executor, beneficiaries nor any other person become liable for
the debts of the decedent, with two exceptions:
a. A person who agreed to be liable with the decedent for the debt prior to the decedent’s
death, either as a co-borrower or guarantor, remains liable for the debt; and
b.The doctrine of necessaries provides certain circumstances where an individual may be
liable for the debt of their deceased spouse. The doctrine of necessaries essentially
means that married couples have a joint obligation of support and thus debts accrued by
one spouse for any of these necessities could become the responsibility of the other
Spouse.
2.The costs associated with administering the estate, such as funeral and burial costs,
Executor’s fees, and fees of certain other estate professionals take priority over payments
to creditors in the distribution of any assets in the estate; and
3. A creditor must file a claim against the estate within 7 months from the date that the
Surrogate’s Court confirms the Executor’s appointment, so it is important that the Executor
does not distribute any assets from the estate, even if it initially appears to be solvent, until
that deadline has passed.
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GLOSSARY

Assets: means personal property, like cash, vehicles, furniture, jewelry and other useful or
valuable items, and real estate, like a home or land.

Burial: broadly used in this guide to mean any disposition of human remains, including traditional
burials, cremation, composting, and green burials.

Decedent: means a person who has passed away.

Distribution of assets: refers to how a decedent’s assets get split up and given out to people.

Fiduciary Duty: refers to the legal obligation an Executor has to act in the best interests of the
estate and the beneficiaries, rather than the Executor’s own interests.

Funeral: broadly used in this Guide to mean any event in connection with a burial, including a
religious service, wake, memorial service, that marks an individual’s passing.

Impropriety: means behavior that is improper, dishonest or socially unacceptable.

Interested Parties: means any of the people or organizations who may be affected by a situation,
such as those with a financial, business, personal, legal or other interest in the outcome.

Negligent: means the failure to act with the level of care that a reasonable person would have
exercised under the same circumstances.

Pay-on-death accounts: a type of bank account that will automatically transfer to a beneficiary
named by the person that owns the account when that person passes away.

Revoke: means undo or take back. For example, if you revoke a prior appointed agent, you are
undoing that decision.

Successor: means the person chosen as a back-up in the event the first person selected is unable or
unwilling to carry-out necessary tasks.

Totten Trusts: type of bank account that allows asset to be transferred to a beneficiary after the
depositor’s death outside of Probate. In a Totten Trust, the depositor (the person who created and
puts money in the account) names a beneficiary when the trust is created and acts as a trustee for
the beneficiary by controlling the account during their lifetime. The beneficiary has no rights to the
account before the death of the depositor.

Undue Influence or Duress: refers to a person having entered into a Will because of unfair
persuasion or circumstances.

EXHIBIT A ON THE NEXT PAGE...
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APPOINTMENT OF AGENT TO CONTROL
DISPOSITION OF REMAINS

L , of
(Name)

(Address)

being of sound mind, willfully and voluntarily make known my desire that, upon my death, the
disposition of my remains shall be controlled by

(Name of Agent)

With respect to that subject only, I hereby appoint such person as my agent with respect to the
disposition of my remains.

SPECIAL DIRECTIONS:

Set forth below are any special directions limiting the power granted to my agent as well as any
instructions or wishes desired to be followed in the disposition of my remains:

Indicate below if you have entered into a pre-funded pre-need agreement subject to §453 of the General
Business Law for funeral merchandise or service in advance of need:

[ 1 No, I have not entered into a pre-funded pre-need agreement subject to section four hundred fifty-
three of the General Business Law.

[ ] Yes, I have entered a pre-funded pre-need agreement subject to section four hundred fifty-three of
the General Business Law.

(Name of funeral firm with which you entered into a pre-funded pre-need funeral agreement to provide
merchandise and/or services).
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AGENT:

Name:

Address:

Telephone:

SUCCESSORS:

If my agent dies, resigns, or is unable to act, I hereby appoint the following persons (each to act alone
and successively, in the order named) to serve as my agent to control the disposition of my remains as
authorized by this document:

1. First Successor

Name:

Address:

Telephone:

2. Second Successor

Name:

Address:

Telephone:

DURATION:

This appointment becomes effective upon my death.

PRIOR APPOINTMENT REVOKED:
I hereby revoke any prior appointment of any person to control the disposition of my remains.

Signed this day of , 20

(Signature of person making appointment)

Page 2 of 3



STATEMENT BY WITNESS: (must be 18 or older)

I declare that the person who executed this document is personally known to me and appears to be of
sound mind and acting of his or her free will. He or she signed (or asked another to sign for him or her)
this document in my presence.

Witness 1.

(Signature) (Print Name)
(Address)
Witness 2.

(Signature) (Print Name)
(Address)

ACCEPTANCE AND ASSUMPTION BY AGENT:

1. T have no reason to believe there has been a revocation of this appointment to control disposition of
remains.

2. Thereby accept this appointment.

Signed this day of , 20

(Signature of agent)
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EXHIBIT B

HANDLING AN ESTATE IN NEW YORK
What You Need to Know

When a loved one passes away, any outstanding debts and taxes must be paid and their
property distributed in a timely manner. This is typically handled by a close family
member in the Surrogate's Court in the county where the deceased person (the
"decedent") lived. Distribution can follow the wishes in a Will prepared by the decedent
(a "probate proceeding") or, if no Will was prepared, then according to the law (an
"administrative proceeding"). In New York, there are three types of estate proceedings:

</> VOLUNTARY ADMINISTRATION

For "small estates" with property totaling $50,000 or less and any 'real property'
(e.g. a house) is jointly-owned with someone else and is not being sold.

PROBATE

K

O

For estates either with property totaling at
least $50,000 and/or that include real
property where the decedent left a valid
Will.

$$46.65

ADMINISTRATIVE PROCEEDING

N

For estates that total more than $50,000 and/or that include real property but
where the decedent did not leave a valid Will.
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VOLUNTARY ADMINISTRATION JUSTICE

What You Need to Know

Voluntary administration is the process used, whether or not there is a valid Will, when the
decedent has left a small estate, that is, less than $50,000 in personal property and any 'real
property' (e.g. a house, condo or land) was jointly-owed and is not being sold. During voluntary
administration, the court issues certificates for the estate's assets and names a Voluntary
Administrator to distribute them. The process can be started online.

WHO FILES FOR VOLUNTARY ADMINISTRATION?

If there is a Will, the executor of the Will starts the voluntary proceedings with the Surrogate's
Court. If there is no Will, the closest family member to the decedent will file with the court.

HOW MUCH DOES IT COST TO FILE?
One dollar ($1.00)

WHAT ARE THE STEPS OF VOLUNTARY ADMINISTRATION?
1. FILING

The executor of the Will or the closest family member to the
decedent (if no Will) must file a small estates affidavit and
death certificate with the Surrogate's Court and provide

additional information. The court names the Voluntary
Administrator.

A 2. COURT PROCESSING
.- - =

L 4
]
>

The court processes and approves the affidavit and then
issues a certificate for each asset listed in the affidavit.

3. DISTRIBUTION

R T ’ The Voluntary Administrator uses the certificates to
* distribute the assets. If there was a Will, the people named in
(_ @ '-) it ("beneficiaries") will inherit. If there was no Will, the
. assets will be distributed to the decedent's family members
( i ("distributees") according to the laws of intestacy.
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What You Need to Know

Probate is the legal procedure used when the decedent left a valid Will and their estate is worth
more than $50,000 in personal property and/or includes real property (such as a condominium,
house or land). During this process, the Surrogate's Court ensures that the decedent's Will is real,
was properly signed and witnessed, and then settled (administered) according to the Will. After
approving the validity of the Will, the probate process includes appointing the Executor named in
the Will to carry out the tasks stated in the Will.

WHO FILES FOR PROBATE?
The Executor of the Will must file a probate petition with the court to begin the process.

WHAT IS THE COST TO FILE?
The cost depends on the value of the estate, but it can range from $45- $1,250 in New York State.

WHAT ARE THE STEPS OF PROBATE?

1. NOTIFICATION

The person named as Executor of the Will must notify all
individuals and guardians of children or incompetent
persons who may receive property from the estate.

2. COURT REVIEW

The court reviews a variety of documents, including the

original Will, the petition for decree of probate and
appointment of an Executor, death certificate, and more.

3. DECREE ISSUED

The Surrogate's Court issues official "Letters Testamentary'
that gives the Executor authority to carry out his/her duties.
Property is then distributed according to the Will.

Copyright © 2023 City Bar Justice Center
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What You Need to Know

I
Administration is the process used when there is no Will but the estate is worth more than $50,000
in personal property and/or includes real property (such as a house). During this process, the
Surrogate's Court grants Letters of Administration, usually to a family member of the decedent,
that authorizes them to distribute the decedent's property according to intestacy law.

WHO FILES FOR ADMINISTRATIVE PROCEEDINGS?

In New York, there is no rule for who can file the administrative proceeding, but it is typically a
close relative of the decedent.

HOW MUCH DOES IT COST TO FILE?

The filing fee depends on the value of the estate.

WHAT ARE THE STEPS OF AN ADMINISTRATIVE PROCEEDING?

1. FILING

The closest family member files for administration with a copy
of the death certificate, funeral bill and the Petition for
Letters of Administration, which should include a list of the
decedent's debts and closest family members (‘distributees').

2. NOTICE

The distributees must be given citation (notice) that the

Surrogate's Court has authority over the matter. The citation
will tell the distributee that someone is asking for Letters of
Administration to manage the decedent's estate.

3. DISTRIBUTION

The assets of the estate are distributed according to the laws
of intestacy (laws that specify which family members receive
property/assets of the deceased).
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If you are the Executor of a Will or a close family member of
somebody who passed away without a Will, you should seek legal
advice about handling the estate. A lawyer can help explain the
process in greater detail and assist with the filing of necessary legal

documents.

PLANNING AND ESTATES LAW PROJECT

The City Bar Justice Center's Planning and Estates Law Project
(PELP) offers free legal advice and assistance with probate and
estate administration matters to New York City residents with
limited resources.

@ 212-382-6756

@ www.citybarjusticecenter.org/projects/planning-and-
estates-law-project/

LEGAL REFERRAL SERVICE

The NYC Bar's Legal Referral Service provides referrals to
private attorneys who offer free 30-minute consultations,
including  estate administration questions. This will help you
decide whether to hire an attorney to assist you with the
process.

@ 212-626-7373

@ www.nycbar.org/get-legal-help/

ELDERLAW & CANCER ADVOCACY PROJECTS

For free advice or assistance with other life planning issues
(Wills and advance directives), please contact the Elderlaw
Project (ages 60+) at 212-382-6658 or the Cancer Advocacy
Project (for cancer patients and survivors) at 212-382-4785, if
you live in NYC and have limited resources.
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This Guide is not intended to serve as legal advice or arecommendation of
any specific service provider mentioned herein. This Guide includes links to
additional resources published by the Cancer Advocacy Project,
governmental entities, and other third-party organizations. The Cancer
Advocacy Project is unable to warrant or confirm the accuracy or adequacy
of any of the information contained in this Guide or any of the other
resources referenced herein, and is not responsible for any damages that
may flow from your reliance on such information or utilization of such
resources. This Guide is not intended to substitute for independent legal
advice which should be sought with respect to any questions. For further
information please contact the Cancer Advocacy Project:

Cancer Advocacy Project, City Bar Justice Center
42 West 44th Street
New York, NY 10036-6689

Phone: 212-382-4785
Email: cap@nycbar.org
Website: https://www.citybarjusticecenter.org/projects/cancer-advocacy-project/
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